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DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS 
ACT OF 1956  
 
 
[1]        This complaint concerns the repudiation of the complainant’s claim for a 

disability benefit by an insurance company, Southern Life (now 

Momentum Life).  The facts giving rise to the complaint are, in my view, 

such that the Financial Services Board ought perhaps to reconsider the 

factors to which it gives consideration when approving registration of fund 

rules. 

 

[2]        The complainant is Shane Adonis, an adult male of Cape Town who is 

not legally represented in this matter.  The first respondent is the Hortors 

Group Provident Fund (“the fund”), a pension fund falling within the 

definition of a pension fund organisation contained in section 1 of the 

Pension Funds Act, 24 of 1956 (“the Act”).  The second respondent is 

CTP Book Printers (Pty) Ltd (“the employer”), a company duly registered 

with limited liability and incorporated in accordance with the company 

laws of the Republic of South Africa.  The third respondent is Momentum 

Life (“Momentum”), an insurer registered in terms of the Long Term 



Insurance Act, 52 of 1998 which, having a direct and substantial interest 

in this matter, was joined in terms of section 30G(d) of the Act. 

 

Background 

 

[3]        On 10 February 2003 this tribunal made an interim ruling in terms of 

which a rule nisi was issued calling upon the parties to show cause on or 

before 28 February 2003 why the following order should not be made 

final: 
 

“21.1     The decision of the third respondent to decline the complainant’s claim for a 

disability benefit is hereby set aside. 

 

21.2 The third respondent is directed to pay to the complainant the disability benefit in 

terms of rule C3.5.0 of its rules together with interest at the rate prescribed by 

section 2 of the Prescribed Rate of Interest Act from the expiry of the waiting 

period to date of payment.” 

 

[4]        In response to that ruling, Momentum obtained further medical evidence 

on the basis of which it declined the complainant’s claim in a letter dated 

7 May 2003.  This forms the basis of the present complaint. 

 

[5]        The complainant was employed by the employer as a printing assistant 

and, by reason of such employment, was also a member of the fund.  In 

or about June 2000, he injured his back and on 24 August 2000 

underwent an extensive back operation.  Dr Leon van Wyk, the 

complainant’s orthopaedic surgeon, thereafter advised him that he should 

not continue with his current occupation.  The complainant has not 

returned to work since then. 

 

[6]        The fund also provides for a lump sum disability.  Rule A6.2 sets out the 

conditions and manner of payment of such disability benefits.  Of 



particular relevance for present purposes is rule A6.2.1 which reads as 

follows: 

 
“Should a MEMBER become DISABLED prior to his/her NORMAL 

RETIREMENT DATE, all contributions on behalf of the MEMBER shall cease 

and the MEMBER shall become entitled to the disability benefit upon expiry of 

the WAITING PERIOD, provided that entitlement to the disability benefit 
will be subject to acceptance of the claim by the INSURER and to the 
terms and conditions set out in the policy of insurance to the FUND by the 
INSURER. 

(my emphasis) 

 

[7]        The insurer referred to is Momentum.  The policy of insurance between 

Momentum and the fund (“the policy”), however, still refers to Southern 

Life.  This is because Southern Life has since amalgamated with 

Momentum.  Clause C3.0.0 of the policy deals with disability cover and 

clause C3.1.1 thereof provides: 

 
“C3.1.1  A MEMBER shall be regarded as totally and permanently disabled if, 

prior to the earlier of his NORMAL RETIREMENT DATE and his sixty 

fifth birthday, in the reasonable opinion of THE SOUTHERN he has been 

so disabled by injury or illness as to be continuously, permanently and 

totally incapable of engaging for remuneration or profit 

(a) in his own occupation, or 

(b) in any other occupation for which he is suited or for 

which he is or could reasonably be expected to become qualified 

by his knowledge, training, education, ability and experience.” 

 

[8]        Momentum declined the complainant’s application for disability benefit 

on the basis of this provision.  It maintained that, while the complainant is 

“totally and continuously” disabled, he is nonetheless not permanently 

disabled. 

 

Merits 



 

[9]        In terms of clause C3.1.1 Momentum has the sole discretion to 

determine whether or not a member is totally and permanently disabled 

as defined and accordingly entitled to the disability benefit.  The question 

that arises is whether Momentum exercised its discretionary power 

properly in declining the complainant’s claim for a disability benefit. 

 There is no dispute that the complainant is not able to perform his own 

occupation.  The question which Momentum had to decide therefore was 

whether the complainant fell within the second part of the definition, that 

is, whether he is able to perform any other occupation for which is suited 

or for which he is or could reasonably be expected to become qualified by 

his knowledge, training, education, ability and experience. 

 

[10]      For its decision, Momentum relied on the report obtained from the 

Rehabilitation and Assessment Centre of the Libertas Medical Centre 

dated 23 April 2003 which is based on an assessment of the 

complainant’s condition over a period of a few days by Dianne Parris, a 

physiotherapist and Lize Slabbert, an occupational therapist.  The report 

is lengthy and therefore only the aspects which are relevant for purposes 

of this determination are highlighted. 

 

[11]      The report states that the complainant has attained an education level of 

standard 6 and has not done any further formal training since then.  The 

duties of his job as a printing assistant included fetching paper from the 

bindery, loading paper onto the feeder of the machine and cleaning 

various parts of the machine after each printing job. 

 

[12]      The report then gives the results of placing the complainant in different 

activities.  It was found that generally the complainant’s activity tolerance 

was very poor and that his perseverance was very low; that he struggles 

to pace himself; that he is uncertain of what to do when he experiences 



pain and this affects his ability to continue working over a period of time. 

 It then concludes: 

 
“The assessor is of the opinion that at present the claimant would struggle to 

perform light manual work because of his poor physical strength and endurance 

as well as psychological problems.  For instance: 

 

• Working on a light production line – this would be an appropriate 

alternative because the weights with which he would be required to 

work are light. However the claimant’s ability to work even if he is able 

to alternative between sitting and standing is limited to a couple of 

hours. The number of rest breaks that the takes result in him working 

inefficiently and therefore his productivity is poor. 

• Working as a machine operator – from experience the assessor 

understands that although the job requirements of a machine operator 

vary greatly depending on the product and work environment there are 

machines where the job requirements would be minimal and would 

mainly involve setting the machine and monitoring the process. The 

machine operators that have been assessed in the past are usually also 

able to alternate position as needed unless they repeatedly have to 

insert and remove parts from the machine. It is therefore likely that an 

appropriate alternative could be found as a machine operator however 

the same limitations in terms of poor productivity and endurance would 

apply. 

• Working as a messenger – the claimant would not be able to perform 

this occupation at this stage as his walking tolerance is poor and he 

walks at a slow pace. Sorting mail in either sitting or standing would be 

limited due to his poor working tolerance. 

 

The assessors are of the opinion that had the claimant participated in a 

rehabilitation programme and been taught pain control techniques as well as 

correct back mechanisms his functional capacity would have been much 

greater. For the past two and a half years the claimant has not participate in any 

form of exercise and has become very deconditioned.  Unfortunately he has 

also developed a sick role and perceives himself as being crippled. The 

assessors would therefore recommend that prior to the claimant receiving any 

form of physical rehabilitation he receive psychological treatment to deal with his 



anger, break the pain cycle, teach him to take responsibility for his own 

condition and improve his motivation. Unless this is addressed the assessors 

are of the opinion that it is unlikely that any return to work programme will be 

successful. As well as being deconditioned the claimant is overweight, this 

places additional stress on his joints. The claimant would therefore benefit from 

participating in an exercise programme not only to improve his strength and 

endurance but also to lose weight. The assessors would also recommend that 

the claimant takes part in a structured weight loss programme or consult a 

dietician.”  

 

[13]      Momentum has seemingly relied for the most part on the last paragraph 

quoted above.  In its letter of 7 May 2003 wherein it sets out the reasons 

for declining the complainant’s claim, it states as follows: 

 
“The report points to concerns that many of Mr Adonis’s current complaint are a 

result of his not having participated in a rehabilitation programme, and not 

having been taught pain control techniques and correct back mechanics. In 

addition to recommending a rehabilitation programme that addresses these 

issues, Rehabsa have advised that some sort of psychological intervention and 

structured weight loss programme would be required.” 

 

[14]      Momentum thus relies mainly on the evidence that provided the 

complainant obtains the necessary rehabilitative medical treatment, his 

injury will not render him totally, permanently and continuously disabled. 

 It states that there are reasonable programmes available in the public 

sector that could improve the complainant’s ability to manage his pain 

and improve his endurance.  In the final paragraph of its letter of 7 May 

2003, Momentum states: 

 
“In conclusion, we agree that Mr Adonis is presently totally and continuously 

incapable of engaging in his own occupation as well as in any other occupation 

for which he could reasonably be expected to become qualified.  However, we 

are of the opinion that reasonable rehabilitation options have not been pursued, 

and that there are programmes that are accessible to Mr Adonis, despite the 

probability that he does not have access to medical aid resources. Therefore, 



we are not convinced that the permanence of this situation has been established 

and we do not feel that we are liable to pay this claim.” 

 

[15]      Put plainly, while Momentum believes that the complainant is “totally and 

continuously” disabled in terms of its policy (see paragraph [7] above), 

and thus entitled to a disability benefit payment, it is nonetheless “not 

convinced” of the permanence of his condition because there are 

“reasonable rehabilitation options” that the complainant (according to 

Momentum) can still pursue to hoist himself out of his disability.  Because 

of the existence of these options, Momentum believes it is not liable to 

pay the claim.  I disagree. 

 

[16]      There is nothing in the policy that says a person is not permanently 

disabled if (even in Momentum’s opinion) there are reasonable prospects 

that regular care, attendance and medical treatment will result in the 

condition of the claimant improving, and that a refusal or failure to submit 

to further treatment would disqualify the claimant from receiving the 

disability benefit.  Where no such duty is imposed on the claimant in 

terms of the insurance agreement (which in my view would in itself 

constitute an unconscionable term), the fact that further medical 

treatment might result in a cure does not affect the insurer’s liability to pay 

the disability benefit.  The trigger for a disability benefit must be the 

claimant’s physical condition at the time of application.  Disability cannot 

conscionably be assessed with reference to what the claimant’s condition 

is likely to be after numerous future assessments.  

 

[17]      Accordingly, given that the insurance policy agreement between the fund 

and Momentum imposes no obligation on a claimant to undergo medical 

treatment to improve or cure his condition, Momentum is not entitled to 

rely on the fact that rehabilitative treatment would probably improve the 

complainant’s condition.  On Momentum’s own version the complainant 



‘is presently totally and continuously incapable of engaging in his own 

occupation as well as in any other occupation for which he could 

reasonably be expected to become qualified’.  He therefore falls squarely 

within the requirements of the definition.  The report itself supports this 

conclusion. 

 

[18]      In terms of the definition, the alternative occupation which the 

complainant could reasonably be expected to perform must be 

determined with reference to his knowledge, training, education, ability 

and experience.  The complainant has a standard 6-level education and 

from the description given in the report itself, his own occupation was of a 

relatively unskilled type.  Thus, the alternative occupations which he 

could reasonably be expected to perform would also necessarily be those 

requiring a relatively low standard of education and being of an unskilled 

nature.  

 

[19]      In the report upon which Momentum relied, the suggested alternative 

occupations given involve working on a light production line, working as a 

machine operator and working as a messenger.  However, the 

complainant’s assessment by the authors of the report shows that the 

complainant would experience difficulty even in these alternative 

occupations.  Thus, working on a light production line would not be viable 

in so far as the complainant is not able to work for any length of time. 

 This would result in him working inefficiently and unproductively. 

 Working as a machine operator would also prove difficult for the same 

reasons.  As regards working as a messenger, the report states outright 

that the complainant would be unable to perform such an occupation in 

that his walking tolerance is poor and his pace slow.  

 

[20]      In the result, I am satisfied that on Momentum’s own evidence, the 

complainant qualifies for the disability benefit.  The sad thing, however, is 



that this tribunal has no jurisdiction over insurance companies and in 

respect of insurance policies.  That is the territory of the Long-Term 

Insurance Ombudsman and the complainant may wish to pursue his case 

in that forum. 

 

[21]      The policy provides that a claimant will be regarded as totally and 

permanently disabled if, “in the reasonable opinion of” Momentum, he is 

continuously, permanently and totally disabled.  In my view, there is 

nothing “reasonable” about Momentum’s opinion.  One needs only look at 

the report on which Momentum’s decision to repudiate is firmly rooted.  

That report does not support such a decision. 

 

[22]      Perhaps, in order to avoid unreasonable repudiations of this kind, the 

Registrar of pension funds should not allow registration of rules which 

make provision of benefits wholly subject to the terms and conditions of 

insurance policy agreements to which members are not party.  The tiff 

should properly be between the fund and the insurer so that the fund’s 

liability to the member is not affected by the insurer’s liability to the fund.  

As matters now stand, whatever forum the complainant approaches, he 

still has to satisfy that forum that he has locus standi against Momentum.  

Since the fund exists for the purpose of providing the very benefits it now 

contracts out to the insurer, this is a travesty that should not be allowed to 

endure. 

 

 

 

DATED at CAPE TOWN this 22nd day of APRIL 2004. 

 

 

 

                                                                         



VUYANI NGALWANA 

PENSION FUNDS ADJUDICATOR 

 

 

 


